§108.692

§108.692 Examination fees.

(a) General. SBA will assess fees for
examinations in accordance with this
section. Unless SBA determines other-
wise on a case by case basis, SBA will
not assess fees for special examinations
to obtain specific information.

(b) Base fee. A base fee of $3,500 will
be assessed, subject to adjustment in
accordance with paragraph (c) of this
section.

(c) Adjustments to base fee. The base
fee will be decreased based on the fol-
lowing criteria:

(1) If you have no outstanding regu-
latory violations at the time of the
commencement of the examination and
SBA did not identify any violations as
a result of the most recent prior exam-
ination, you will receive a 15% dis-
count on your base fee; and

(2) If you were fully responsive to the
letter of notification of examination
(that is, you provided all requested
documents and information within the
time period stipulated in the notifica-
tion letter in a complete and accurate
manner, and you prepared and had
available all information requested by
the examiner for on-site review), you
will receive a 10% discount on your
base fee.

(d) Delay fee. If, in the judgment of
SBA, the time required to complete
your examination is delayed due to
your lack of cooperation or the condi-
tion of your records, SBA may assess
an additional fee of up to $500 per day.

Subpart I—Financing of Small
Businesses by NMVC Companies

DETERMINING THE ELIGIBILITY OF A
SMALL BUSINESS FOR NMVC FINANCING

§108.700 Compliance with size stand-
ards in part 121 of this chapter as a
condition of Assistance.

You are permitted to provide finan-
cial assistance and management serv-
ices only to a Small Business. To deter-
mine whether an applicant meets the
size standards for a Small Business,
you may use either the financial size
standards in §121.301(c)(1) of this chap-
ter or the industry standard covering
the industry in which the applicant is
primarily engaged, as set forth in
§121.301(c)(2) of this chapter.
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§108.710 Requirement to finance Low-
Income Enterprises.

(a) Low-Income Enterprise Financings.
At the close of each of your fiscal
years—

(1) At least 80 percent of your Port-
folio Concerns must be Low-lIncome
Enterprises in which you have an Eg-
uity Capital Investment; and

(2) For all Financings you have ex-
tended, you must have invested at
least 80 percent (in total dollars) in Eq-
uity Capital Investments in Low-In-
come Enterprises.

(b) Non-compliance with this section. If
you have not reached the percentages
required in paragraph (a) of this sec-
tion at the end of any fiscal year, then
you must be in compliance by the end
of the following fiscal year. However,
you will not be eligible for additional
Leverage until such time as you reach
the required percentages (see §108.1120).

§108.720 Small Businesses that may be
ineligible for financing.

(a) Relenders or reinvestors. You are
not permitted to finance any business
that is a relender or reinvestor. Re-
lenders or reinvestors are businesses
whose primary business activity in-
volves, directly or indirectly, providing
funds to others, purchasing debt obli-
gations, factoring, or long-term leasing
of equipment with no provision for
maintenance or repair.

(b) Passive Businesses. You are not
permitted to finance a passive busi-
ness.

(1) Definition. A business is passive if:

(i) It is not engaged in a regular and
continuous business operation (for pur-
poses of this paragraph (b), the mere
receipt of payments such as dividends,
rents, lease payments, or royalties is
not considered a regular and contin-
uous business operation); or

(i) Its employees are not carrying on
the majority of day to day operations,
and the company does not provide ef-
fective control and supervision, on a
day to day basis, over persons em-
ployed under contract; or

(iii) It passes through substantially
all of the proceeds of the Financing to
another entity.

(2) Exception for pass-through of pro-
ceeds to subsidiary. With the prior writ-
ten approval of SBA, you may finance

126



Small Business Administration

a passive business if it is a Small Busi-
ness and it passes substantially all the
proceeds through to one or more sub-
sidiary companies, each of which is an
eligible Small Business that is not pas-
sive. For the purpose of this paragraph
(b) (2), “*subsidiary company’ means a
company in which at least 50 percent of
the outstanding voting securities are
owned by the Financed passive busi-
ness.

(3) Exception for certain Partnership
NMVC companies. With the prior writ-
ten approval of SBA, if you are a Part-
nership NMVC Company, you may form
one or more wholly owned corporations
in accordance with this paragraph (b)
(3). The sole purpose of such corpora-
tion(s) must be to provide Financing to
one or more eligible, unincorporated
Small Businesses. You may form such
corporation(s) only if a direct Financ-
ing to such Small Businesses would
cause any of your investors to incur
unrelated business taxable income
under section 511 of the Internal Rev-
enue Code of 1986, as amended (26
U.S.C. 511). Your investment of funds
in such corporation(s) will not con-
stitute a violation of §108.730(a).

(c) Real Estate Businesses. (1) You are
not permitted to finance:

(i) Any business classified under sub-
sector 5311 (Lessors of Real Estate) of
the NAICS Manual; or

(if) Any business listed under sub-
sector 5312 (Offices of Real Estate
Agents and Brokers) unless at least 80
percent of the revenue is derived from
non-Affiliate sources.

(2) You are not permitted to finance
a business, regardless of NAICS classi-
fication, if the Financing is to be used
to acquire or refinance real property,
unless the Small Business:

(i) Is acquiring an existing property
and will use at least 51 percent of the
usable square footage for an eligible
business purpose; or

(ii) Is building or renovating a build-
ing and will use at least 67 percent of
the usable square footage for an eligi-
ble business purpose; or

(iii) Occupies the subject property
and uses at least 67 percent of the usa-
ble square footage for an eligible busi-
ness purpose.

(d) Project Financing. You are not per-
mitted to finance a business if:

§108.720

(1) The assets of the business are to
be reduced or consumed, generally
without replacement, as the life of the
business progresses, and the nature of
the business requires that a stream of
cash payments be made to the
business’s financing sources, on a basis
associated with the continuing sale of
assets. Examples include real estate
development projects and oil and gas
wells; or

(2) The primary purpose of the Fi-
nancing is to fund production of a sin-
gle item or defined limited number of
items, generally over a defined produc-
tion period, and such production will
constitute the majority of the activi-
ties of the Small Business. Examples
include motion pictures and electric
generating plants.

(e) Farm land purchases. You are not
permitted to finance the acquisition of
farmland. Farmland means land, which
is or is intended to be used for agricul-
tural or forestry purposes, such as the
production of food, fiber, or wood, or is
so taxed or zoned.

(f) Public interest. You are not per-
mitted to finance any business if the
proceeds are to be used for purposes
contrary to the public interest, includ-
ing but not limited to activities which
are in violation of law, or inconsistent
with free competitive enterprise.

(g) Foreign investment—(1) General
rule. You are not permitted to finance
a business if:

(i) The funds will be used substan-
tially for a foreign operation; or

(ii) At the time of the Financing or
within one year thereafter, more than
49 percent of the employees or tangible
assets of the Small Business are lo-
cated outside the United States (unless
you can show, to SBA’s satisfaction,
that the Financing was used for a spe-
cific domestic purpose).

(2) Exception. This paragraph (g) does
not prohibit a Financing used to ac-
quire foreign materials and equipment
or foreign property rights for use or
sale in the United States.

(h) Financing NMVC companies or
SBICs. You are not permitted to pro-
vide funds, directly or indirectly, that
the Small Business will use:

(1) To purchase stock in or provide
capital to a NMVC Company or SBIC;
or
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(2) To repay an indebtedness incurred
for the purpose of investing in a NMVC
Company or SBIC.

§108.730 Financings which constitute
conflicts of interest.

(a) General rule. You must not self-
deal to the prejudice of a Small Busi-
ness, the NMVC Company, its share-
holders or partners, or SBA. Unless you
obtain a prior written exemption from
SBA for special instances in which a
Financing may further the purposes of
the Act despite presenting a conflict of
interest, you must not directly or indi-
rectly:

(1) Provide Financing to any of your
Associates, except for a Small Business
that satisfies all of the following condi-
tions:

(i) Your Associate relationship with
the Small Business is described by
paragraph (8) or (9) of the definition of
Associate in §108.50;

(ii) No Person triggering the Asso-
ciate relationship identified in para-
graph (a)(2)(i) of this section is a Close
Relative or Secondary Relative of any
Person described in paragraph (1), (2),
(4), or (5) of the definition of Associate
in §108.50; and

(iii) No single Associate of yours has
either a voting interest or an economic
interest in the Small Business exceed-
ing 20 percent, and no two or more of
your Associates have either a voting
interest or an economic interest ex-
ceeding 33 percent. Economic interests
shall be computed on a fully diluted
basis, and both voting and economic in-
terests shall exclude any interest
owned through the NMVC Company.

(2) Provide Financing to an Associate
of another NMVC Company if one of
your Associates has received or will re-
ceive any direct or indirect Financing
or a Commitment from that NMVC
Company or a third NMVC Company
(including Financing or Commitments
received under any understanding,
agreement, or cross dealing, reciprocal
or circular arrangement).

(3) Borrow money from:

(i) A Small Business Financed by
you;

(ii) An officer, director, or owner of
at least a 10 percent equity interest in
such business; or
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(iii) A Close Relative of any such offi-
cer, director, or equity owner.

(4) Provide Financing to a Small
Business to discharge an obligation to
your Associate or free other funds to
pay such obligation. This paragraph
(a)(4) does not apply if the obligation is
to an Associate Lending Institution
and is a line of credit or other obliga-
tion incurred in the normal course of
business.

(b) Rules applicable to Associates.
Without SBA’ s prior written approval,
your Associates must not, directly or
indirectly:

(1) Borrow money from any Person
described in paragraph (a)(3) of this
section.

(2) Receive from a Small Business
any compensation in connection with
Assistance you provide (except as per-
mitted under §108.825(c)), or anything
of value for procuring, attempting to
procure, or influencing your action
with respect to such Assistance.

(c) Applicability of other laws. You are
also bound by any restrictions in Fed-
eral or State laws governing conflicts
of interest and fiduciary obligations.

(d) Financings with Associates—(1)
Financings with Associates requiring
prior approval. Without SBA’s prior
written approval, you may not Finance
any business in which your Associate
has either a voting equity interest or
total equity interests (including poten-
tial interests) of at least five percent,
except as otherwise permitted under
paragraph (a)(1) of this section.

(2) Other Financings with Associates. If
you and an Associate provide Financ-
ing to the same Small Business, either
at the same time or at different times,
you must be able to demonstrate to
SBA'’s satisfaction that the terms and
conditions are (or were) fair and equi-
table to you, taking into account any
differences in the timing of each par-
ty’s financing transactions.

(3) Exceptions to paragraphs (d)(1) and
(d)(2) of this section. A Financing that
falls into one of the following cat-
egories is exempt from the prior ap-
proval requirement in paragraph (d)(1)
of this section or is presumed to be fair
and equitable to you for the purposes
of paragraph (d)(2) of this section, as
appropriate:
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